violation. ^With respect to the seriousness of the violation, the
adverse action taken here against the complaining miner, as in
many discrimination cases, could have the effect of discouraging
the taking of protected safety activity by other miners in the
future.  While there is no basis to question the sincerity of
Respondent's concern for the viability of its tag-out procedures
generally, with respect to the two tag-outs by Schafer here I
have concluded that Respondent's response to such was discrimi-
natory*  I find no credible basis in the record to conclude that
Schafer or other miners were in the past the subject of
oppressive measures to discourage safety activities*  As
evidenced by Schaferfs actions themselves, and by the absence of
other probative evidence, the instant adverse action was not
taken in such a background of intimidation as to dishearten
justified, reasonable, and required safety activity of miners in
the future.  Accordingly only a moderate degree of gravity is
attributed to this violation*

The concept of negligence has no direct applicability to
this particular matter.  The adverse action was taken wilfully
and thus the broader idea of the culpability of Respondent's
managment in reprimanding Schafer is to be considered.  In this
connection it is first noted that because there was no showing
that an Slexplanation11 was ever given to either Schafer or a
safety committeeman concerning the removal of the first tag, and
it does not otherwise appear that such was the case, Respondent
did not establish that it was in compliance with its own tag-out
procedures.  While charging Schafer with "abuse" of the tag-out
procedure in various respects it appears that if there was any
deviation therefrom, it was on the part of Respondent's
management.  Schafer, who took safety - calculated action in
putting the second tag on the G-3, had done so without it having
been explained to him what had taken place by the repair shop
with respect to the first tag the night before.  Nevertheless,
the mine superintendent, with apparent knowledge of this (T.
463-464), proceeded to reprimand him.

Since a member of managementr in this case Brown, the repair
shop foreman, had taken off the first tag, either he or any other
foreman could have taken off the second tag had it wished to do
so on the second night, before or after informing Schafer of
their testing and determination that the brakes were safe.  It
was Respondent's management, by not following its own procedures
(T. 463-464), who thwarted the dispute from going to resolution
through the grievance procedure by (1) taking the position that
Schafer, not it, should have, removed the second^tag (T. 477
after being notified of management's determination, and (2)
letting it be known to Schafer in advance and nearly immediately
that he was to be disciplined.  During Schafer's shift on
November 13 and after the second tag was placed on the G-3,
nothing prevented Respondent from following its own procedures
by:

1589